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Parties are represented.  

Instant order arises out of petition no 1018/18 filed by the plaintiffs/petitioners 

U/O 39 rule 1 and 2 read with section 151 of the CPC praying for temporary 

injunction. 

Brief fact of the petition is that, predecessor of petitioner namely Beni Madhab 

Das was the original pattadars of a plot of land measuring 15(fifteen) lechas 

covered by patta No.186, dag No.452 situated at Surjyakhata Debattarhat 

under the Bilasipara revenue circle (hereinafter to be referred as schedule-A 

land). On the other hand, the Opp. Party is the owner of a plot of land 

measuring 5(five) lechas which is adjacent to the schedule-A land (hereinafter 

to be referred as schedule-B land). The Opp. Party purchased the schedule-B 

land 7(seven) years back and started construction of a RCC building over the 

same. But while constructing the RCC building the Opp. Party illegally 

encroached the land measuring 1 foot 3 inch in the eastern side, 1 foot 7 inch 

in the middle part and 1 foot 5 inch in the southern side of the schedule-A land. 

Thereafter on 28.4.2018, all of sudden the petitioner blocked the road used by 

the petitioner. The petitioner though requested the Opp. Party to open the road 

but he did not pay any heed. Hence petitioner No.1 filed an application before 

the MLA of Bilasipara East LAC and the same was forwarded to the Circle 

Officer, Bilasipara. But no step was taken on the said application for which the 

petitioner filed another application on 28.5.2018 before the S.D.O.(Civil), 

Bilasipara. Accordingly the S.D.O.(Civil), Bilasipara had directed the Bilasipara 

Town Committee to conduct a field inquiry and accordingly the Opp. Party was 

asked to stop the construction work till demarcation of schedule-A & B land. 

But the Opp. Party did not obey the said order and continued the construction 

work encroaching upon the land of petitioner. When the petitioner objected, 

the Opp. Party had threatened him with dire consequences. Again on 4.7.2018, 

the Bilasipara town committee directed the Opp. Party to stop the construction 

till demarcation of schedule-A & B land but the Opp. Party did not pay any heed. 

Hence the petitioners have prayed for temporary injunction restraining the Opp. 

Party, his agents, his representatives from entering into the schedule-C land 

and constructing any building without demarcation of schedule-A & B land till 

disposal of main suit.  

The OP has submitted written objection in the instant case stating that he 

purchased the land measuring 5 lechas from one Narayan Mandal by executing 

the regd. sale deed No.2988 dtd. 1.12.2014. After purchasing the land, the 

Opp. Party started to construct a building over his land by obtaining NOC vide 

No.BTC.72/2016/686 dtd.5.2.2018. The Opp. Party never encroached upon any 

portion of the petitioner’s land. The petitioner has brought some false allegation 

against him with an intention to harass him. It is further stated that vide 



Demarcation Case No.19/2018 already demarcation has been done over their 

land. Hence the OP has prayed to dismiss the case.  

Heard the ld. counsels and perused the CR.  

I have also perused the documents available in the record.  

It is settled proposition of law that, in order to decide the prayer U/O 39 Rule 

1 and 2, three essential ingredients must be looked into. Those are as follows: 

1. Prima facie case. 

2. Balance of convenience. 

3. Irreparable loss and injury.  

Now let me discuss the above principles on the basis of materials on record. 

Prima facie case: In this case, the petitioners have alleged that the Opp. Party 

is the adjacent land owner of a plot of land measuring 5 lechas. As per schedule-

B of the plaint, the land of Opp. Party is covered by dag No.452 of patta No.186 

and on the other hand, the schedule-A land is also covered by dag No.452 of 

patta No.186. Thus it is apparent that the land owned by the petitioner and 

Opp. Party are covered by the same dag and patta. However on perusal of the 

NOC for construction issued by the Bilasipara town committee prima-facie 

reveals that the Opp. Party was accorded permission to construct a RCC building 

over the land covered by dag No.453 (new). From the report submitted by 

concerned Lat Mondal in the Demarcation Case No.19/2018, it prima-facie 

appears that the Opp. Party constructed the RCC building over the land covered 

by dag No.453. Thus it prima-facie appears that the Opp. Party has undertaken 

construction work over the land covered by dag No.453 which is different from 

the land covered by dag No.452. There is no other document to prima-facie 

show that the Opp. Party has undertaken construction work over dag No.452 

as alleged by the petitioner. Thus I don’t find any prima facie case to grant 

injunction over dag no 452. 

Furthermore, the petitioner has prayed for temporary injunction restraining the 

Opp. Party from undertaking any construction work without demarcation of 

schedule-A & B land. However on perusal of record reveals that already 

demarcation has been made vide Demarcation Case No.19/2018. Thus after 

completion of demarcation, the prayer made by the petitioner has become 

infructuous. Thus, from the above, I have arrived at a considered opinion that 

the petitioners do not have a prima-facie case for granting the injunction.   

Balance of convenience & Irreparable loss and Injury: As already stated 

above, the documents on record prima-facie reveals that the Opp. Party started 

construction work over the land covered by dag No.453. There is nothing in the 

record to show any construction work done over the dag No.452 i.e. the 

schedule-B land. Under such circumstance, granting of injunction would cause 

more inconvenience to the Opp. Party who is admittedly residing therein, than 

the petitioner.  



Again, as the petitioner has failed to prima facie prove the construction work 

done by the Opp. Party over the land covered by dag no 452, under such 

circumstance, the refusal of injunction would not cause any irreparable loss to 

them. Accordingly, I have arrived at a considered opinion that balance of 

convenience is not in favour of granting temporary injunction and the petitioner 

will not suffer any irreparable loss, if the injunction as prayed for is not granted.   

Case is accordingly disposed of on contest.    

 

 

 

 

 

 

 


